
A Citizen’s Guide to 
Fighting Strategic Lawsuits 
Against Public Participation



Strategic Lawsuits Against Public Participation (SLAPP Suits) in the context of 

environmental law are sometimes used by polluters to silence public involvement 

or community opposition to a proposed project or possible environmental violation. 

This article explains how these lawsuits hinder public involvement and how those 

faced with such lawsuits can prevent and/or survive them.

HOW TO SURVIVE A ‘SLAPP SUIT’

What Are SLAPP Suits?

The First Amendment of the Constitution is 
a powerful shield that protects the rights of 
citizens to truthfully and respectfully voice 
their opinions in their community, petition their 
government, and form assembly to discuss issues 
of importance. 

But it is not a perfect shield and its protection 
is not absolute. Its protections can and will 
be challenged by those who oppose people 
who speak out against their interests, and if 
the people do not speak responsibly, those 
challenges can be costly. 

SLAPP suits are “Strategic Lawsuits Against 
Public Participation,” often arising in 
environmental and property use issues, and are 
filed against organizations and individuals who 
speak out against corporate or development 
projects in an attempt to silence them. 

The idea is not for the corporation or developer 
to win the suit, but to use high-dollar amounts to 
scare the defendants.  

A SLAPP suit is formally defined by the courts as 
a “civil lawsuit filed against non-governmental 
individuals and groups, usually for having 
communicated with a government body, official, 
or the electorate, on an issue of some public 

interest or concern . . . [and] are filed 
in response to a wide range of political 
activities including zoning, land use, 
taxation, civil liberties, environmental 
protection, public education, animal rights, 
and the accountability of professionals and 
public officials.”1 

The cases are typically based in the tort 
law of defamation (libel and slander), 
which can generally be defined as when 
one party writes or says something 
negative about another party either 
recklessly or without proof or reason of 
wrongdoing, which in turn causes some 



tangible harm to the defamed party, such as 
economic or reputational harm that impacts 
business interest.

The lawsuit could also be based on a general tort 
of “taking,” as in the prevention of the rightful 
use and economic benefit of property. 

These cases are traditionally very difficult to win 
and are largely brought by corporations in an 
effort to “chill” the negative speech of opponents 
to the action. In other words, they want to scare a 
party into silence. Although such cases are rarely 
won, they often do successfully silence public 
speech.

It is important that this not 
happen, as the public provides 
a democratic service by 
holding accountable those 
who attempt to build where 
they are not allowed, fail to 
seek proper permits, pollute 
more than permitted, or any 
other action that causes harm 
without consequences. 

A Sample SLAPP Suit

In Licking County, the long and difficult litigation 
history of Buckeye Egg Farm, now operating as 
Ohio Fresh Eggs, includes a vivid example of 
“intimidation by litigation” using SLAPP.   

In 1997, Amy Simpson of the Ohio Public 
Research Interest Group (PIRG) was sued by 
Buckeye Egg Farm after she went public with 
information that they were rewashing and 
backdating eggs. 

Amy explains her ordeal in an April 1998 
Statement:2

“. . .Ohio PIRG had discovered that AgriGeneral 
(now Buckeye Eggs) was rewashing old eggs, 
repackaging them, and selling them as new—
with new expiration dates. We, as a consumer 
group, were appalled at this practice of 
backdating eggs. 

We had ample evidence of it. We had more 
than two dozen signed and sworn affidavits 
from egg workers who not only witnessed the 
practice, but engaged in it.

When we released this important consumer 
information to the press, AgriGeneral reacted 
immediately. But rather than changing their 
shameful practices, AgriGeneral sued me.

I was shocked to find out about the suit 
against me. Like most Americans, I believed 
that as long as what I said was true, I had the 
right to say it. 

In fact, I believed, and still do believe, that not 
only was it my right to speak 
out, but that it was my duty to 
do so. This lawsuit has been an 
Orwellian nightmare where old 
eggs are new and the truth is 
libelous.

The cost of speaking out has 
been high. All of us at Ohio 
PIRG have had to commit 
enormous amounts of time, 
energy, and resources to 

defend ourselves in this lawsuit. 

We are being buried in legal paperwork. We 
have had to find attorneys willing to take on 
our case free of charge because we lack the 
finances to fight off prolonged, costly, and 
harassing lawsuits. 

While I am confident that we will ultimately 
prevail in the courts, the process of defending 
oneself is hellish.”

Buckeye Egg Farm dropped the suit in June 1998, 
about a year after initiating the action. 

Amy’s battle to defend herself is a vivid example 
of how speaking the truth on environmental 
issues could lead an individual or group into 
federal court.

The idea isn’t for 
the corporation or 
developer to win the 
suit, but to use high-
dollar amounts to  
scare a defendant.  



The Best Defense

The best defense is to avoid attracting a suit, 
and the best way to do that is to speak and 
act responsibly: make factual and accurate 
statements, and act in a lawful manner. And, to 
do that, one must have knowledge of the law in 
the area and jurisdiction at issue. 

However, a person or group may not know that 
their advocacy will spark a SLAPP suit until they 
are sued. If litigation is inevitable, a defendant 
of a SLAPP suit should immediately consult 
an attorney, preferably one experienced in 
defamation law. 

Once litigation moves 
forward, strategies include 
informing the corporate entity 
that the suit could harm the 
entity by discouraging future 
public input, filing preliminary 
motions, and advising the 
entity of the possibility of 
being penalized for bringing a 
frivolous lawsuit. 

A frivolous lawsuit is an action filed without 
a substantial basis in law or fact, and may 
otherwise be identified by an abundance of 
motions or additional suits, demands for extreme 
remedies or by generally lacking an argument.  

If defamation is the charge—the most frequent 
SLAPP suit—knowing the elements of libel and 
slander are important.

Briefly, a defamation claim requires:

 1) a false or defamatory claim against another, 
and

2) the unprivileged publication (written or 
spoken) of that statement to a third party, and

 3) fault amounting to at least negligence on 
the part of the publisher if the statement is of 
public concern, and

 4) damage to the plaintiff.

However, it is easier to remember that the truth is 
always an absolute defense to defamation. 

Alternately, a person may argue absence of fault. 
That is, that the defendant was not aware of any 
falsity, or that the statement was an opinion not 
meant to be interpreted as a fact. 

For example, if a person speaks out against a 
development project by saying the developer is 
breaking laws by burning hazardous materials, 
and the speaker really believes that but is 
mistaken, it is only an opinion and contains no 
known falsity. 

With regard to organizational 
protection, it is important 
that the representatives know 
when they are speaking for 
the organization rather than 
stating individual opinions, 
by distinguishing between 
professional and personal 
communications. 

Representatives must know their audience 
and accept responsibility for how the audience 
is receiving the communication.  Also, the 
organization may want to add an indemnification 
clause to its by-laws and ensure it is insured 
against such suits. 

It is always good to move for dismissal quickly 
when dealing with a SLAPP suit, but caution must 
be paid to any settlement agreement.

 An inexperienced attorney may make an 
agreement that contains a provision that the facts 
of the suit not be discussed in the future by the 
defendant. 

If this occurs, the SLAPP suit has been 
successful, as it has effectively silenced the 
defendant, perhaps by calling for a gag order or 
by contractually binding the defendant. 

For example, if the settlement includes a 
statement that states the plaintiff will rest so 
long as the defendant refrain from publishing 

Despite a lack of 
federal legislation, 
individual states have 
come a long way in 
passing their own    
anti-SLAPP laws.  



fact sheets about a corporation’s environmental 
policies, the settlement has effectively chilled the 
speech of the defendant.  

Anti-SLAPP Suit Laws 

Despite a lack of federal legislation protecting 
defendants from these suits, individual states 
have come a long way in passing their own 
anti-SLAPP laws, or judicially creating tests for 
application in SLAPP suits. 

Benefits of anti-SLAPP legislation include 
protection for speech on issues of public 
significance, procedural mechanisms for 
obtaining early dismissal of a SLAPP suit and 
recovery of costs incurred in defending against 
one, speedy review of motions, and stays on 
discovery while the court considers dismissal 
under   the anti-SLAPP law. 

A very powerful component is the ability to 
“SLAPP back” in the eight states (California, 
Delaware, Hawaii, Minnesota, Nevada, New York, 
Rhode Island, and Utah) that have anti-SLAPP 
statutes. 

This allows a person who has been sued to file a 
counterclaim that can net compensatory as well 
as punitive damages from the entity 
that filed the SLAPP suit. 

Once the defendant shows their action 
was a constitutionally protected 
activity, all discovery is stayed and the 
burden shifts to the plaintiff to prove 
they can prevail in the action. 

Procedurally, in a SLAPP-back 
counterclaim, the defendant would first 
file a special motion to strike as their 
response to the complaint. 

This freezes the process of discovery, 
which is helpful because it can be 
costly and time-consuming.

 

However, the defendant should first be sure 
that the plaintiff has no information needed for 
defense, because after the strike motion is filed, 
it will be inaccessible. 

The plaintiff may file a temporary restraining 
order during the judge’s decision-making 
process, or ask for declaratory or injunctive 
relief in the complaint, and the defendant should 
be prepared to oppose this, as it further chills 
speech.

If the judge finds the plaintiff has no probability 
of winning the suit, the judge immediately 
strikes it and orders payment of court costs and 
attorney’s fees. If not, then the case will go to 
trial and arguments will be made. 

These laws can be a powerful deterrent that 
helps lessen the frequency of SLAPP suits in the 
states that provide the protection. 

However, Ohio currently lacks these statutory 
protections, which makes Ohio fertile ground 
for SLAPP suits, and Ohio advocates for the 
environment vulnerable to litigation.



1 Opinion of Justices, 138 N.H. 445, 447-448 (N.H. 1994).
2 http://www.cspinet.org/foodspeak/new/new.htm  Amy Simpson’s statement 
during a meeting sponsored by the First Amendment Center in Washington 
(http://www.firstamendmentcenter.org/news.aspx?id=9386 ) is reproduced as 
Appendix.
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How the OELC Can Help
SLAPP suits are often frivolous, and not meant to 
win any judgment. However, these suits are very 
effective in their hidden goal of shutting down 
public comment.  

If you or your organization is the target of 
a potential SLAPP Suit, or if you or your 
organization is concerned that your advocacy 
may be the target of such a suit, contact the Ohio 
Environmental Law Center.  

Our staff attorneys can review the situation, 
provide contact information for local attorneys, 
and conduct necessary legal research or 
document preparation so that you can defend 
yourself from a SLAPP suit.
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