
 
 
 
 
 
June 17, 2011 
 
 
 
Members of the Ohio Senate 
Statehouse 
Columbus, OH  43215 
 
RE:  HB 153 – Remove the Public Records Destruction Amendment 
 
Dear Senator:  
 
We represent the Ohio Newspaper Association, the Ohio Environmental Council, the Ohio 
Employment Lawyers Association and the Ohio Association for Justice.  We write because the 
budget bill adopted by the Senate last week includes an amendment to the Ohio Public Records 
Act that effectively makes the ban on unlawful destruction of public records unenforceable.  
 
We are asking for your help in removing this proposed amendment to the Ohio Public Records Act 
from the budget bill so that all concerned parties and the public can participate in the legislative 
process and weigh in on the changes to our laws governing protection of the public's records.  
 
We strongly object to the proposed changes to existing Section 149.351 of the Revised Code 
(which bans the destruction of public records except in accordance with duly adopted retention 
schedules) for the following reasons:   
 
1)  The justification for rewriting the law is based on misleading information.  The misleading 
justification for these changes to the law is that there have been several recent cases involving 
multimillion dollar civil penalties against local governments.  This is inaccurate.  One of these cases 
is now pending before the Ohio Supreme Court,  but the court has not ruled yet as to whether it 
will allow the plaintiff in the case to collect any money, much less the millions of dollars he is 
seeking. The court of appeals found that civil penalties of $84,000 might be due, but the plaintiff's 
right even to that amount has been called into question in the Supreme Court--and many 
observers expect the Supreme Court to deny any penalties in that case. 
 
2)  The existing law is working as intended: to help the public hold rogue government officials 
accountable for misfeasance, malfeasance, and nonfeasance.  Public records have been used to 
help expose corruption, self-dealing, misconduct and mismanagement by public officials involving 
many millions of dollars over the years in Ohio and billions of dollars nationally. In some cases, 
criminal and civil prosecutions utilizing records covered by the Public Records Act have brought 



recoveries of much of these funds.  Consider the public records involved in recent scandals such as 
COINGATE and former Attorney General Marc Dann.  The existing law has served as an effective 
deterrent against destruction of these records.  The risk of significant civil penalties not only 
generates public exposure of wrongdoing, it also allows aggrieved citizens to recover their fees 
along with sufficient penalties to cover their personal expenses and the actual costs of the suit.   
 
3)  The cap placed on civil penalties and attorneys’ fees will preclude all but a few well-funded 
plaintiffs from pursuing public records cases.  The Senate language places a cap of $10,000 on civil 
penalties for illegally destroying public records no matter how many separate records are involved, 
and also places a $10,000 cap on attorneys' fees.  Records destruction cases involve taking 
depositions, paying for court reporters and, when computers are involved, forensic computer 
experts. These costs routinely exceed $10,000, not including attorney fees.  And local governments 
frequently appeal these cases all the way to the Ohio Supreme Court, which means that the 
attorneys’ fees in these cases regularly exceed that cap.  No citizen or attorney will pursue a case 
that will cost more than they can ever hope to recover.   
 
4)  Large civil penalties are rare. In the twenty-six years that this statute has been the law of Ohio, 
the Ohio Supreme Court has only once allowed a significantly large civil penalty and that was in a 
case involving the intentional destruction of overtime records which prevented city employees 
from proving how much unpaid overtime they were owed. Currently, despite the claims of those 
who advocated for the changes to this records protection law, there are no multimillion dollar 
awards which have survived appellate scrutiny.    
 
If the upcoming ruling of the Ohio Supreme Court reveals defects or loopholes in this statute, they 
can be corrected and we will come forward with suggestions to eliminate them.  But the 
amendment in the Senate-passed budget bill is overkill – these changes effectively repeal the law 
by making sure no one will enforce it.   Senate Bill 178, a bill addressing the very same law and 
containing similar proposed changes, is scheduled for its first hearing next week.  Although we do 
not support SB 178 as written, we urge you to allow the legislative process to work.  It is 
appropriate and essential that the public be able to participate in the legislative process 
concerning this vital law related to open government and records.  After all, these records belong 
to the public.  Certainly the law should not be effectively repealed without full hearings and 
thoughtful consideration of the perspectives of all those affected—including the records’ owners.  
 
Please ask the conference committee to remove this amendment to Section 149.351 from the 
budget bill.   
  
The Ohio Newspaper Association   Ohio Environmental Council 
Dennis R. Hetzel, Executive Director   Jack Shaner, Deputy Director 

      
        



 
Ohio Association for Justice    Ohio Employment Lawyers Association 
John Van Doorn, Executive Director   Frederick M. Gittes, Legislative Counsel   
 

     
 


