
 

 

 

Ms. Lisa Jackson, Administrator 

US Environmental Protection Agency 

Mail Code 2822T 

1200 Pennsylvania Ave. NW 

Washington, DC 20460 

 

November 29, 2011 

 

RE:  Comments on Rule Making for “Oil and Natural Gas Sector: New Source Performance 

Standards and National Emission Standards for Hazardous Air Pollutants Reviews; 

Proposed Rule.”  Docket No. EPA-HQ-OAR-2010-0505 

 

Dear Administrator Jackson, 

 

 The Ohio Environmental Council represents over 100 member environmental and 

conservation organizations, as well as thousands of individual members throughout the state of 

Ohio.  Our mission is to secure healthy land, air, and water for all who call Ohio home.  We work 

towards this mission through a variety of means, including litigation, lobbying, and grassroots 

organization.   

 

The OEC is interested in the proposed regulations because natural gas drilling operations 

are poised to rapidly proliferate across Eastern Ohio.  Horizontal hydraulic fracturing allows the 

exploitation of previously inaccessible natural gas reserves.  Although only 21 horizontal 

fracturing wells have been drilled to exploit Ohio’s Marcellus and Utica shale formations, 58 

more operations have been permitted,
1
 and trade in mineral rights is booming.

2
  The OEC is very 

concerned about the environmental impacts of the coming gas boom, and therefore in EPA’s 

proposed rules to regulate it.  We are particularly concerned given the extent to which gas drilling 

has adversely affected the air and water quality in other states.
3
  We thank you for this opportunity 

to comment on behalf of our members in regard to your proposed air quality regulations for the 

Oil and Natural Gas industries.  

 

The OEC commends EPA for seeking to regulate a larger swath of the oil and natural gas 

sector.  We support these standards to the extent they result in reduced emissions of HAPs and 

greenhouse gasses.  This proposed regulation addresses raises issues, and we recognize that EPA 

is going to receive comments from a number of environmental organizations regarding various 

                                                 
1
 These numbers are current as of Nov. 21, 2011.  Lists of Utica and Marcellus shale permits are available 

at http://www.ohiodnr.com/portals/11/oil/pdf/Utica.pdf and 

http://www.ohiodnr.com/portals/11/oil/pdf/Marcellus.pdf, respectively. 
2
 See, for example Russ Zimmer, Mystery company buys interest in Ohio oil and gas Mansfield News 

Journal, Nov. 5, 2011, available at 

http://www.mansfieldnewsjournal.com/article/20111105/NEWS01/111050311/1002/rss01 
3
 Although natural gas drilling has degraded the air quality in many regions, we are particularly struck by 

the observation that it has recently caused parts of Wyoming to experience worse smog than Los Angeles.  

See, for example, Mead Gruver, Wyoming Air Pollution Worse Than Los Angeles Due To Gas Drilling, 

Huffington Post, Mar. 8, 2011, available at:  http://www.huffingtonpost.com/2011/03/08/wyoming-ait-

pollution-gas-drilling_n_833027.html 
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technical and policy concerns.  In light of this situation, we would like to focus our comments on 

the issue of third party verification and the “green completion” requirement. 

 

Third Party Verification 

 

Third party verification could provide many benefits to EPA and to industry, some of 

which EPA noted in its proposed rule.  If the third party verifiers are truly impartial and 

independent, the verification process could increase public confidence in industry compliance.   

Third party agents could provide a publicly available clearinghouse for compliance records and 

notifications, which would provide transparency for regulators, industry, and the public; it would 

also reduce the paperwork burden on agencies and governments.  Third party verifiers might also 

be able to access remote emission sites more quickly or inexpensively than governmental or 

agency personnel. 

 

However, there is potential for serious conflicts of interest to arise in a situation where 

the third party verification is funded by industry.  Theoretically independent analysts or 

evaluators often end up following their monetary incentives far more closely than their 

professional obligations.
4
  Therefore, industry should not have any role in the selection or 

compensation of the verifiers.   

 

We suggest, as one potential solution to this problem, that industry could contribute to a 

fund from which EPA would pay third party verifiers.  EPA could use the fund to approve and 

certify verifiers, as well as to buy contracts for verification and related services.  EPA could also 

require verifiers to certify that they receive no compensation or benefits from the industry and 

have no financial stake in the companies they are monitoring.  The verifiers would have incentive 

to do their jobs to the satisfaction of EPA (rather than industry) because they would report only to 

EPA, receive contracts from EPA, and get paid by EPA.  You can never be certain that nobody is 

bending the rules in any way, but this would be a fairly low-cost way to limit perverse incentives. 

 

Green Completions 

 

Some industry representatives argue that “green completion” wells might not be feasible 

in all areas, and that regulations that mandate particular methodologies are inefficient because 

they stifle innovation and prevent industry from being able to adapt to the circumstances of each 

particular drill site.  Industry commentators further argue that the cost of green completions 

makes exploiting some oil and natural gas reserves in some areas unprofitable. 

 

A key observation on all of these points is that while there is thought to be enough natural 

gas to meet our country's demand for 100 years trapped inside these formations
5
,  these 

regulations will only be in effect for eight years.  It is not necessary for all of our country’s gas 

reserve to be conveniently and profitably exploitable in the next eight years.  Technology will 

                                                 
4
 For example, investment analysts’ reports are notorious for having as much to do with the analyst’s 

compensation structure as with the desirability of the investment being evaluated.  See, for example, Kim 

Kahn,  Myrell settles charges, CNN Money, May 21 2002, available at 

http://money.cnn.com/2002/05/21/news/companies/merrill/ (reporting on the settlement of a case where 

investment analysts purporting to offer objective advice were alleged to be tainted by conflicts of interest—

widespread industry changes were instituted as a result of this and similar lawsuits, but see note 5, infra). 
5
 U.S. Energy Information Administration, What is Shale Gas and Why is it Important, available at  

http://www.eia.gov/energy_in_brief/about_shale_gas.cfm (citing U.S. Energy Information Administration, 

Annual Energy Outlook 2011). 
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continue to improve, and extraction will get cheaper.  Indeed, environmental regulations are 

known to incentivize innovation in the field of emissions reductions and energy efficiency.
6
  

 

Environmental harms are part of total economic cost of oil and natural gas extraction.  

The oil and natural gas sector will remain highly profitable even after the “green completions” 

requirement requires industry to internalize some of the cost of drilling for natural gas, and 

perhaps delays the exploitation of some reserves.  When technology improves to make “green 

completions” cheaper, the rest of the reserves will become profitable to exploit.  But it is 

important that EPA not back down from its duty to make sure that it is only profitable for the 

industry to exploit those resources that are economical to exploit, in the sense of providing total 

societal benefits that outweigh the total societal costs, environmental and public health costs 

included. 

 

That being said, we accept the proposition that, all other things being equal, mandating a 

particular methodology may reduce incentive to develop new and better methodologies in the 

short term.  If EPA sees this as a serious problem for the next eight years, we suggest that EPA 

maintain its current stance requiring all well completions to be “green completions,” but develop 

a capacity to permit additional completion methodologies if the industry can show, at their own 

expense, that they satisfy the same emissions standards as a green completion.  This suggestion 

could create a greater incentive for industry to develop more cost-effective and flexible 

methodologies to achieve emissions reductions, as the first company to get approval to use a new 

method to profitably exploit previously unavailable resources would gain a significant 

competitive advantage.   

 

Conclusion 

 

The Ohio Environmental Council commends EPA for proposing these guidelines at this 

key time in the development of the shale gas industry.  We appreciate your efforts to provide cost-

effective regulations to make sure that the environment and public health are not “collateral 

damage” in the race to exploit shale gas resources.  We also appreciate the opportunity to 

comment on these proposed regulations.  We strongly support the proposed regulatory structure, 

and we urge EPA to be careful about potential conflicts of interest for third party verifiers, and to 

maintain its “green completions” requirement.  

 

Sincerely, 

 

Grant Maki 

Law Fellow 

Ohio Environmental Council 

                                                 
6
 See, for example, David Goldstein, New Refrigerator Standards show that efficiency is the low hanging 

fruit that grows back when you pick it, NRDC Switchboard, Sep. 30, 2010, available at 

http://switchboard.nrdc.org/blogs/dgoldstein/new_refrigerator_standards_sho.html 

http://switchboard.nrdc.org/blogs/dgoldstein/new_refrigerator_standards_sho.html

